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1.
Introduction - The Background to the new Act on Economic Associations
The adoption of the new Act on Economic Associations (Act CXLIV. of 1997, hereinafter called the new Act) and the new Act on the Registry of Companies, the Public Availability of the Register and the Court Procedure for Registration (Act CXLV. of 1997; hereinafter the Registration Act) hails a new era in Hungarian Company law. 

The old Act, adopted in 1988 by a legislator with little experience of business life, was based mainly on foreign models badly adapted to the Hungarian reality. Over the years the operation of the Act proved very inefficient; it required amendments so many times that eventually a completely new act was necessary. The Courts also shaped the evolution of the old law and these developments required inclusion into the new Act. 

In addition to the pressing need for a revised statute, Hungary, under the Europe Agreement of 1991, was obliged to commence the process of approximation of its laws for eventual membership of the EU. Therefore some adjustments for integration had to be incorporated into the new Act. The legal rules acquis commuautaire on which the Act is based are listed in Section 321. Hence the new Act brings together many elements into its framework and as such can be regarded as a “Codex”.

2.
Date of Entering into Force 


The new Act enters into force on June 16, 1998, on the same date as the new Registration Act. It will render the whole procedure of the formation and functioning of companies simpler and more efficient.

3.
Foundation

(i)
The Constitutive Force of Registration

The first and one of the most significant modifications in the Acts is in the area of registration. In most European states the registration of a company has constitutive force. In other words the registration of the company has the effect of incorporating the company. To approximate Hungarian law to this practice the new concept of “pre-association” (előtársaság) was introduced into corporate law.


Before registration (incorporation) of the company and from the day of countersigning (by a lawyer or a  notary) of the Deed of Foundation, the company functions as a pre-association [Section 14(1)]. The words “bejegyzés alatt” (under incorporation) or in short “b.a.” must be placed after the name of the company on every document or declaration issued and every agreement or contract signed [Section 14(2)]..


No economic activity may be pursued before the filing of a request for incorporation. Moreover, should the activities of the company require authorisation (such as the carrying on of foreign trade business), those activities may only begin after receipt of the authorisation [Section 14(3)].


If the company incurs obligations before incorporation through its senior officers, the senior officers are jointly and severally liable for those obligations [Section 15(3)].

(ii)
The New Registration Act (Act CXLV.)

The new registration procedure also reduces the waiting period for registration. Partnerships will now be registered within 30 days [Section 42(1) the Registration Act] and incorporated companies within 60 days [Section 44(3) of the Registration Act]. If the application is not registered within the time limit, the President of the Court may take steps to register the company/partnership within 8 days, and if it is still not registered by the 9th day following the expiration of the time limit (30 or 60 days) the company/partnership is registered automatically by the Act [Section 42(3) of the Registration Act]. 


Therefore, the registration will not take more than 39 or 69 days for partnerships and companies, respectively.

4.
Senior Officers, Members of the Supervisory Board and the Auditor 


The procedures for the delegation and supervision of companies are also amended in the new Act. The appointment, removal or resignation of the Senior Officers, Members of Supervisory Board or the Auditor now enters into force retroactively from the day of appointment, removal or resignation on the registration of such fact [Section 30(2) of the Registration Act].

The other changes can be separated into three areas.

(i)
Closely Held Companies

The duties of the Board of Directors in a “closely held ” company limited by shares i.e. an Rt (see below) may now be delegated to one person, namely the “General Director” [Section 21(3)]. 


If the Deed of Foundation or the Statutes provides so a company with only one member/shareholder (either a private company - Kft- or a public company - Rt) may reserve the direction of the company to itself and direct the Senior Officer through written notices, [Section 22(5)].

(ii)
Senior Officers

The Act specifically provides that a legal person cannot be a Senior Officer [Section 22(3)].


The Act also expressly prohibits any delegation of the duties, that may only be fulfilled in person, of a Senior Officer, [Section 22(3)].


However, the Senior Officer's competence can be delegated to the Member's Meeting or General Meeting if the Deed of Foundation or the Statutes provides so [Section 22(4)].


The Senior Officer may be held liable for the failure to report any compulsory data, facts or rights to the Court of Registration [Section 26(2)].


A person may only hold a maximum of 3 Senior Officer positions at any time [Section 22(1)].

(iii)
The Supervisory Board


According to Section 33 of the Registration Act, the Deed of Foundation (in the case of an Rt and a Kft) or the Statutes (in the case of an Rt) may delegate the right to establish the salaries of, elect and remove the members of the Board of Directors (or the Managing Directors in a  Kft) to the Supervisory Board, 


The Registration Act also provides that the Deed of Foundation or Statutes may require that certain acts of the company necessitate the consent of the Supervisory Board.

5.
Challenging Company Resolutions

(i)
New time limit

An action challenging the legality of company resolutions must be brought against the company within 30 days of acknowledgement of the resolution but not later than 90 days following the adoption of the resolution.

(ii)
Arbitration

In accordance with Act LXXI of 1994 on Arbitration, the new Act declares that any action, resolution or dispute in connection with the company may be submitted to arbitration and settled by a permanent or temporary Court of Arbitration. [Section 52].

6.
Private Limited Liability Company (“Kft”)

The provisions concerning the Kft are basically unchanged. However, there are three important modifications concerning the minimum capital, pre-emption rights and ownership of the business quota.

(i)
New Minimum Capital

According to Section 124(4)-(5) the minimum authorised or nominal capital of any new Kft must now be 3 million HUF and the paid-up capital not less than 30 % of the authorised capital or 1 million HUF, which ever is more, at the time of foundation. (Note: the authorised or nominal capital of a Kft in Hungary is translated as primary capital; as this memorandum attempts to translate Hungarian legal concepts into their common law equivalent we will use the proper common law term authorised or nominal capital when referring to the Hungarian concept of primary capital.)


Under Section 299 (3), every Kft must increase its authorised capital to over HUF 3 million within two years from the entering into force of the Act, namely by June 16, 2000, but further cash contributions are not required to be made by companies that are  already established.[Section 124(5)]. 

(ii)
Pre-emption Rights


The new Act in accordance with the Supreme Court precedent on the rights of pre-emption reiterates the rules for pre-emption rights relating to the business quotas of a Kft (Section 134-137).


The members, the company and any person assigned by the members' meeting - in that order - are entitled to pre-emption rights over business quotas transferred by a sale/purchase agreement or sold pursuant to a Court Order. This pre-emption right must be exercised within 15 days of the announcement of the intention to sell. If the parties do not act on their right, their consent is deemed to have been given by force of law.


Basically the rights are only triggered when there has been a sale/purchase transfer making it thus fairly simple to circumvent the obligations imposed by the Act by finding another method to transfer the shares other than by sale/purchase such as by way of a contribution in kind to a company.


The members may provide for more detailed pre-emption rights in the Deed of Foundation, so that other methods of transfer not outlined in the Act may be restricted.


There is a limitation period of one year for the enforcement of the pre-emption rights from the time of the violation. Any transfer or waiver of the statutory pre-emption right is void.

(iii)
Own Business Quota

Section 143 of the new Act creates a new method of alienating the shares owned by a company in itself. Currently a company may purchase a maximum of one third of its own business quotas from the assets exceeding its authorised capital, however, the business quotas must be alienated within one year. There were two ways, before the new Act, for the company to alienate: selling and withdrawing. The new method permits a company to transfer the ownership to the members without consideration, according to the proportion of their holding in the authorised capital in a kind of rights distribution.

7.
Public Company Limited by Shares (“Rt”)


The most significant and far reaching changes touch the foundation and functioning of the Rt. The changes in the new Act help to clarify the amendments to the Act on Securities (Act CXI of 1996) which came into force in 1996.

(i)
New Minimum Capital


Under Section 299 (3), every Rt must have or must increase its authorised capital to 20 million HUF or over within two years of the entering into force of the Act on June 16, 2000, a parallel augmentation of the cash contribution is not required (Section 203(2)).

(ii)
Publicly Held Companies and Closely Held Companies

The new Act settles the debate on the meaning of the publicly held and closely held company. The dispute arose from the different use of the terms in the Act on Securities and the old Act on Economic Associations. The Act on Securities does not clearly define a public offer of shares or an issuing of shares to the public. Consequently, it was difficult to determine when a company qualified as a publicly held company. The entry into force of the new Act will make this determination simpler:

a) a company is a publicly held company if the shares of the company in whole or in part were emitted publicly;

b) a company is a closely held company if the shares of the company were not emitted publicly.

Although, there is little legal precedent as to what qualifies as a public emission, this step forward helps to clarify the legal obligations of shareholders in an Rt. 

(iii)
Transfer of Shares


As a result of the above the new Act clarifies the confusing practice of transferring registered shares. According to Section 180 registered shares are freely transferable and their transfer is only capable of being limited in the Deed of Foundation of a closely held company. Consequently the transfer of registered shares of a publicly held company cannot be limited.

There are two forms of registered share: 

a)
printed, 
a printed share may be transferred by a simple endorsement on the share. The transfer can be registered by the Board of Directors in the share register (the Book of Shares), but under Section 91 of the Act on Securities, the Board of Directors may entrust a clearing house or a trader (broker) with the maintenance of the share register; this order must be published in the Company Gazette.

b)
dematerialised,
a dematerialised share, according to Section 80 of the Act on Securities, may only be transferred through a debit or credit on a securities account held by a trader. Therefore the registering process - for which Board of Directors is usually responsible - may only be arranged through the trader [Section 91(2) of the Act on Securities]. The Board of Directors has the discretion to entrust a clearing house or a trader with the actual share register.


The different methods of transfer will be binding once the appropriate procedures have been followed, however, under the provisions of Section 220, the rights related to the shares (voting rights, rights to dividends) may only be exercised if the transfer is registered in the share register. 


There are two cases when the actual transfer of registered shares will only be binding after registration in the share register, where: 


-
the ownership is obtained by way of succession, 


-
the ownership is obtained by public sale.

(iv)
Classes of Shares

The most radical change relates to the class of preference shares. The change was sparked by a new governmental policy on the management of state-owned companies. The Act created a new preference share (called the “golden share”) which enables the owner of those shares to control particular activities of the company without holding more than 25% of the authorised capital. Under the provisions of the new Act, the Deed of Foundation or Statutes may provide that this preferential voting share may;


bear several voting rights (the Act limits the right to 10 times the shares nominal value) [Section 185(1)]; and,

a resolution may only be adopted with support of a majority of preferential voting shares, or,

if only one preferential voting share was issued, a resolution may only be adopted with the support of that preferential shareholder [Section 185(2)];

It is important to note that the holder of preference voting shares may exercise its multiple voting rights in every vote, except where the Deed of Foundation or the Statutes provide otherwise [Section 185(3)].

The following table gives an overview of the different classes of shares:
	Class
	Maximum per cent of the registered capital

	Ordinary share

	100%

	Preference share

a)  Relating to dividend 

b)  Relating to the liquidation of the company

c)  Relating to voting rights

d)  Relating to pre-emption rights, exclusively in case of a closely held company


	50%

	Employee share


	15%

	Interest-bearing share


	10%


(v)
Own Share

The maximum value of shares that may be held by a closely held company or a widely held company is 10% or 5% of the authorised capital, respectively.

These own shares like those of the Kft must be alienated within one year of the purchase of such shares [Section 189].
(vi)
Pre-emption Right, Repurchase, Option

According to Section 200 on pre-emption rights, the right to repurchase and the option to purchase registered shares are only valid vis ŕ vis third persons if these rights are overprinted on the registered share itself. This means that even if there is an agreement between parties establishing such right, the share may still be validly transferred contrary to the agreement if the rights are not overprinted on the share. The same problem does not arise in the case of dematerialised shares as these rights are automatically recorded on the securities account of the trader dealing in the shares.

(vii)
New Rights and Duties of the Board of Directors, Compulsory Reduction of the Capital

Under the new Act the Board of Directors may be empowered by the Deed of Foundation or the Statutes (whether the company is a Kft or an Rt) to increase the capital of the company [Section 246]. This right may be granted for a renewable period of 5 years but the value of the increase cannot exceed 25% of the authorised capital. The Act also details various filing obligations of the Board such as the duty to file a business report yearly with the General Meeting and every 3 months with the Supervisory Board. 


Every decision or resolution of the General Meeting which concerns the details of the company registered in the Company Registry must be reported by the Board of Directors, within 30 days, to the Court of Registration. The reduction and increase of capital must be reported within 60 days [Section 29 of the Registration Act]. The Board must also ensure that an announcement of the intention to publish a notice in the Company Gazette (concerning for example a merger, capital increase or reduction) is sent to the Ministry of Justice [Section 8 of the Registration Act]. 

The Act introduces special procedures for the Board of Directors to follow in the event of a drastic change in the shareholders' equity. According to Section 243 (1) of the new Act, the Board of Directors must convene a General Meeting if the shareholders' equity drops below one third of the authorised capital or 20 million HUF. The Act has also made it mandatory to reduce the authorised capital if the shareholders' equity drops below one third of authorised capital [Section 243]. 

8. 
One-man Company

The rules concerning the one-man Kft and Rt [Sections 171-174 and Sections 268-271] are similar in the new Act (see above for other details). 


The sole member (Kft) or shareholder (Rt) replaces the necessity for the Members' Meeting or the General Meeting and is required to make all decisions in writing. The one-man company cannot purchase its own shares and a one-man Rt may not hold shares in its shareholder company and is obliged to transfer those shares within 180 days of the company becoming a one-man Rt.


If the one-man company was formed as a result the purchase of all a company's shares or quotas by one party, this fact must be published in the Company Gazette within 30 days of the purchase. If this does not occur and the assets of the company do not cover its debts, the member or the shareholder will held liable without limit for those debts not covered.

9.
Control in Company
(i)
Definition


Section 289-291 introduces new provisions and sanctions relating to the control of a company whether it be a Kft or an Rt. Control in a company depends on the percentage ownership another company (controlling member) holds in it. The extent of control is now defined as;

	significant control, if 

the shareholder  has 
	over 25% of the authorised capital [Section 289];

	majority control, if 

the shareholder  has
	over 50% of the authorised capital [Section 290];

	managing control, if 

the shareholder  has
	over 75% of the authorised capital [Section 291].


(ii) 
Obligations


According to Section 292, a member obtaining more than 25%, 50% or 75% of the primary/registered capital (the controlling member) must publish an announcement in the Company Gazette within 30 days of the purchase effecting the change. [Section 292(1)].


If a controlling member does not publish, it cannot exercise the rights relating to those business quotas or shares which change the degree of control [Section 292(2)]. For example if a 45% shareholder purchases another 10% interest (equalling 55% - majority control) and does not publish this fact, the shareholder can only exercise the rights relating to the original 45%.


In addition if the controlling member does not publish the change in control (managing control) and the assets of the company do not cover its debts, the controlling member will be held liable without limit for those debts not covered.


If a controlling member has over 50% of the registered capital and is thus in majority control. The company itself may not hold any interest in the controlling member. Otherwise it must transfer its interest in the member within 180 days.

(iii)
Minority Shareholders and Creditors

According to Section 295, minority shareholders may request shareholders in majority or managing control to purchase their minority share at market price within 60 days of the publication of the record of purchase.


This rule does not apply if the majority or managing control of a publicly held company was purchased in accordance with rules for buying-up under the law on Securities.


Any creditor or minority shareholder of a company may bring an action against a controlling member holding managing control, if the controlling member pursues a detrimental business policy which jeopardises the fulfilment of the obligations of the company. The Court, in these circumstances, has the discretion to find the controlling member liable without limit for damages incurred as a result of its actions. 
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